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~ . WeHave considerad your application for recognition of exemption from federal
. .+-income tax under section 501(a}) of the Intemal Revenue Code as an organization
- deggribed in section 501(c)(3).” Based on the information submitted, we have concluded
- that:yyou do not qualify for exemption under section 501 (c)(3). We have separately '

~.considered whether you qualify as a supporting organization under section 508(a)(3). -~ : - .

B . Based on the Information submitted, we have concluded-that you do not Qualify as a
- .. supporting organization under-section 509(a)(3). The basis for our conclusions are set

L You are .a: trust cmamdunder a trust document dated Your
* application for exemption was received in our office on Your trust
document states that the situs of your trust is the state of . and the trust shall

. be govemed by the laws of that state. Your trust document's “purpose” clause provides |
. that.you were organized for the purpose of establishing an organization that is
desgrﬂmeq.in section 501(c)(3) and section 509(a)(3) of the. Code.

. "Section 2.5 of your trust document includes the following language:
Section 2.5 of your trust agreement provides that in the event that you.do not:

obtsin tax-exempt status under sections 501 (cX3) and 509(a)3) of the Codé, the assets
. of the trust shall go to the IR family, as defined hereinin, as a contingent -

.~ Section 3.12 of your trust document describes the trust members of the board as |
- consisting of two members from the class consisting of I and [N




. second unsecured note,
L promised to pay backihe funds at-peroent interest.

.. I and thieir descendants (the [N - armity"). Acoordmgly this provision
“of yourtmst document defines _ Family” for- ‘purposes of section 2.5.

- Your orgamzatlon has been funded and you have prowded unformahon that you
.distrlbuted glants to vaﬂous charitesin Il

o Inyourletterdaﬁsd—- submitted two promissory notes, both
- . gigned IS I one nots, of which your donors

* are owners, promised fo I pescent interest. . Inthe
borrowed -$ I from you and .

. Seet;on 501 (a) of the COde provides, in part, that organizations desonbed in
. section 501(c) are exempt from federal income tax. Section 501 (cX3) of the Code
describes, in part, an organization that is organized and operated exclusively for

" religlous, charitabie, scientific, testing for public safety, literary, or educationai

. pOurposes, no part of the net-eamings of which inures to the beneﬁt of any private
o shareholder or individual.

‘Section 1. 501(c)(3)-1(a)(1) of the income Tax Regulations provides that in order for
_an‘organization to be exempt under section 501(c)3) of the Code It must be both
. organized and operated exclusively for one or more of the purposes specified in such
. section. Ifan organmﬁan falls to meet eﬂherthe organizational or operational test, It is
-not exempt. -

Section 1 501(0)(3)-1 (b)(4) provides that an organization is hot organized
‘exclusively for one or more exempt purposes unless its assets are dedicated to an -
exemptpurpose An organization's assets will not be considered to meet the
. organizational test if its articles or law of the State in which it was created provide that
its assets would upon dissolution, be distributed to its members or shareholders

Section 1.501 (c)(3)-1 (cX1) of the regulaﬁons provides that an orgamzahon will be
regarded as “operated exclusively” for one or more exempt purposes only if it engages
~ primarily in activities which accomplish one or more such exempt purposes specified in
section 501(c)3). An organization will not be so regarded if more than an insubstantial -
part of its achvrhw is not in furtherance of an exempt purpose.

Section 1 501 (c)(3)-1 (cX2) of the regulations provides that an orgamzabon is not
operated exclusively for one or more exempt purposes if its net eamings inure in whole
or in part to the benefit of private shareholders or individuals. -




,-_ Section 1.601 (c)(S)—1 (dX1)(iiyof the regulations provides that an organlzation is
not orgamzed exclusively for any of the purposes specified in section 501(c)(3) unless It
* serves public rather than private interests.” Thus, to meet the requirement of this
" subdivision, It is necessary for an organization to establish that it is not organized or
opérated for the benefit of private interests such as designated individuals, the creator -
. or his family, sharehokiers of the organization, or. persons controlled director or
' indi:ecﬂy by such private intereets

- ol i : ates, 326 U.S. 279 (1945), the Supreme
~ Court stated that the presence of a smgle nonexempt purpose, if substantial in nature,
. - will preclude exemption under section 501(c)(3) of the Code, regardiess of the number
T, mnportance of statutorily exempt purposes. Thus, the operational test standard
-prohibiting a substantial nonexempt purpese is broad enough to include inurement,

gg\{?t?(g)eneﬁt. andopemhonsﬂratﬁrrher nonpruﬁtgoalsoulsrde the soopeofsed:on
¢ . ,

) Rev Rul 68-4& 1968-2 C.B 210 holds that an organization will not jeopardlze
its exemphon under section 501(c)(3) of the Code, even though it distributes funds to
_* - nonéxempt organizations, provided It retains control and discretion over use of the -

- funds for section 501(c)(3) purposes. The revenue ruling states that the exempt

. organization ensures use of the funds for section 501(c)3) purposes by limiting

* distributions to spécific projects that are Iri furtherance of is own exempt purposes. It

... ratains. contrl and discrafion as.to the.use of the funds and:maintains records .
- establistung Ihat the funds were used for section 501(c)X3) purposes.

St ) Ee_im__mmmggm!m 31 T.C. 620 (1959), the court upheid
the derna! of an organization that loaned funds to members of the founder’s family, even
" though the loans were repaid. The court determined that loans to family members and

_ unsecured logns to friends of the founder and his family promoted private rather than
charibable purposes.

e n mem 82 T.C. (1984), an organization operated

“ - bingo &t & bar for the avowed purpose of raising money for scholarships. The board
- Included the.bar owners, the bar’s accountant, also a director of the bar, as well as two

. players. The board was self-perpetuating. The Court reasoned that since the bar
owners controlled the organization and appointed the organization’s directors, the
activities of the organization could be used to the advantage of the bar owners. The
organization claimed that it was independent because there was separate accounting
and no payments were going to the bar. The Court was not persuaded.
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* A realistic.look at the operations of these two entities, however, shows
that the activities of the taxpayer and the Pastime Lounge were so
interrelated as to'be functionally inseparable. Separate acoountlngs of
receipts and diabursements do not change that fact.

E " “An organlmtlon is not operated exclusively for charitable purposes, and thus will
. not qualify for exemption under section 501(c)3), If it has a single non-charitable
. purpose that is substantial in nature. This is true regardiess of the number or

of the organization's charitable purposes. mrBugngessBureauvgn ted . -
States, 326 U.S. 278 (1945); Stevens Bros. Foundation. Inc. v, Commissioner, 324 F.2d -

.. 633.(8th Cir. 1963), affg. 30 T.C. 93 (1962), cert. denied, 376 U.S. 969 (1964).

. .Operating for the beneiit of private parties who are not members of a charitable class

constitutes such a substantial nonexémpt-purpose. Old Dominion:Box Cg.. Inc. v.
: M4ﬂde340(4m Cir. 1973).@&1_:;@_ 413U.8. 910(1973)
‘In orderh quallfyfor exempﬂon under section 601(c)(3) of the Code, you must

esﬁabllsh that you are organized and operated exclusively for religious, charitable, or
. educational purposes and that no part of your net eamings inure to the benefit of a

L private:individual or shareholder. An organization will not be regarded.as being operated

exclusively for exempt purposes if more than an insubstantial part of its activities is not
in furtherance of an'exempt purpose.

' Private benefit has both qualitative and quantitative connotations. In the qualitative.

sense, to be incidental, the private benefit must be a necessary concomitant of the activity
that benefits the public-at large, i.e., the benefit to the public:cannot be-achieved without
_neeesgariy benefiting private lndiwduals See, e.g., Rev. Rul. 70- 188, 1970-1 C.B. 128, in
which it was found that it would be impossible to accomplish the organization's charitable

© - ‘pumoses of deaning and maintaining a lake without providing benefits to-certain ‘private

property owners. In the quantitative sense, to be incidental, the benefit to private interests
_mustnotbesubmnﬁalmmecontextofmeovemnpubhcbeneﬁtmnfened by the activity.

. “To be qualitatively Incidental, the private benefit to the I st be a
necessary concomitant of the activity that benefits the public at large. On

- you made an unsecured loan of $ I to ﬂ at Il percent interest. Your
danors own NI wholty or in part. Thie fle does not indicate how you arrived at

the interest amounts on the loan. There was no collateral on the loan other than a

promise to pay, and the interest rate does not seem to reflect the degree of risk inherent

in loaning funds to unsecured entities. Your trustee and your board, two of whom are

. donors and at least iwo other persons over whom they had influence due to friendship

or common business interests, authorized the loan. All these factors indicate that the .




o document providing a contmgerrt remalnder" in favor.of the

. loanwas notmade at an arm’s length basis. Asindlcated in‘Best Lock Corporation v.
. ner, supra, unsecured loans to other entities might also be considered as
.+ being made for the personal pufposes of the founder. Therefore, the private benefit has
- -been shown to be a necessary concomitant of the activity beneﬂting the public at large,
o and the private benefit is not qualitatively incidental.

In order to be quantitatively incidental, the private benefit must be insubstantial in -

: 'uzémmextomeweranpumnbeneﬁt have the benefit of dorinion and

. control over the trust, which loaned money to their professional business at below market-
interest rate and provided little or no benefit to the public at large. When measured in the -

‘comaxtofthe overall public beneﬁt confarred this private benefit is not Insubstantial.

S Furthermore, unlike the organization in Rev. Rul. 68-489, you did not distribute
"funds to. a nonexempt entity to carry on 501(c)(3) purposes. . You loaned $ N of
yohwashaswbsbénone&emptenmytopmnmemeprivate interests of your donors.
. - Similarto the organization in P.L.L, Scholarehip v. Commissioner, supra, you are
. formed by your donors, controlled by your donors with a board of directors selected by

. - . your donors and your activities can be used to the advantage of your donors. You do ‘
: nothaveacommunlty—basedboatdofdlrectorsmroonﬂ:ctofmterestprovlsmnslnyour- ‘

"~ bylaws that will supervise or safeguard your program and énsure that you are operated
for charitable purposes. By making the unsecured loan of your assets, your directors
allowed your net eamings to.inure to the benefit of your founder and other persons.

Therefore you are not operated exclusively for éxempt purposes. under the nagulatnons :

. ln addtﬁon, we are unable to rule that you qualify for exemption from tax under
' ‘section.501(c)3) of the Code based on the pertinent language In:Article 2.5 of your trust
h Family.

Article 2.5 of your- tmst document violoates the dedication of assets requuament
in sectlon 1.501(c)3)-1(b)(4) of the regulations since the "contingent remainder” in favor
- ofthe Family will occur if you are not recognized under both section

501(c)(3) and 509(a)(3) of the Code. THus, you are not organized exc!uswely for
charitable purposes. . )

Further, the oontmgent reversion contained in Article 2.5 constitutes ewdence of

' pﬁvate inurement to the I Family. Section 1.501(¢X3)-1(c)2) provides thatan -

' orgamzaﬂon Is not operated exclusively for one or more exempt purposes if its net
earnings inure in whole or in part to the benefit of private shareholders or individuals.

[ and I ore both directors of your organization. All of the funds of
your organization, the principal and income, can be retumed to the IR Family
" underArticle 2.5 by virtue of the contingent reversion. You have not established.that

" your net earnings will not inure in whole or in part o the benefit of private shareholders




- of individuals. Thus, you are not operated exclusively for charitable purposes.

Sect 509{?]-[3]. |

We have aiso considered your application for supporting organization status

| (non-private foundation status) under ssction 509(z)(3) of the Code.

Secuon 509(a)(3)A), in effect, descnbes as a public charity, an orgamzahon

N whidh is organized and at all times thereafter is operated, exclusively forthe benefit of,
.. to-perform the functions of, or to camry out the purposes of one .or more specrﬁed
) organlzauons described in paragraph (1) and (2)

: Sectnon 509(a)(3)(B) of the Code provides that. in order to qualify under section
509(a)(3), an organization must be “operated, supervised, or controlied by," “supervised
or contyolled in connection with,” or operated in.connection with” one or mona publicty

. .-supported organizaﬂons

. Section 1 509(a)-4(g)(1) of the Income Tax Regulations provides that an
“operated, supervised, or controlled by” relationship is established by the fact that a

i majority of the, officers, directors, or trustees of the supporting organization are .
. - appoirted orelected by the goveming body, members of the goveming body, officers

acting In their official capacity, or the membership of one or. more publicly supported

- organizations. Each of the ttems “operated by,” “supervised by,”-and "controlled by," as

used In gsection 509{a)(3)(B), presupposes a substantial degree of direction overthe
policies, programs, and activities of a supporting organization by one or more publncly
supported organizations. The relationship required uhder any one of these terms is -

' comparable to that of a parent and subsidiary, where the subsidiary is under the

dlrectlon of, and accountable or I‘BsponSIble to, the parent organization.

Sectlon 1. 509(a)-4(h)(1) of the regulations provides that-a “supervised or

. controlied in connection with” relationship involves control or management of the
‘suppesting organization in the same persons that, contnol or mariage the publicly
- supporied organmaﬁons

You have failed to establish that you meet the relationship test.of section

500(a)(3)(B) of the Code. Your original bylaws stata that your board will be composed

pftwodcnus and three others. Although you contend that a majority of your board is




4 apbbimd by the primary. charity, your bylaws give the piimary charity no such power.

. - . Further, you have not shown that the primary charity has a substantial degree of control
- over your policies, programs, and activities. Therefore, you are not “operated,

- supeyvised, or controlled by” the primary charity. You also are not.“supervised or ‘
. controlled in connection with” the primary charity, as your directors:do not aiso control or
- 'manage the primary charity. In addition, for reasons detailed below, you do not satisfy

- the operated in oonnectlon with” relationship test provided in section 1. 509(&)-4(!)(1 )of

e In otderbbedescribedas an operated hconnechonwrth -section 509(a)3)
. organization, an applicant must satisfy a number of tests including (1) an integral part

" tést, a subpart of which is an aftentiveniess test, (2) a nondisqualified person control

: 1_tgs_t,and (3)angmgnggﬁ_gn_§$3 You failmesespecmmesbsforthe reasons that -

:':3 ) ATTENT!VENESS. TEST:
~= : The puirpose of your organization is to distribute substantially il of your income
“to aivd for. the use of various public charities and to. help e
- “*primary. charity”, carry out its purposes and perform its functions. ‘Each year atleast il .

- percent of the net income of your organization will be distributed to the primary charity. .
. You hava proposed amending your trust to provide that you will distribute lllpercent of
. your income to the primary charity. This distribution to'the primary charity will not

Tepresent asubstantial part of the primary charity’s total support.. Your 'board" which

".indudes a member, appointed by the primary charity, wm meet with govemmg board: to
establish the use of these distﬂbubons

ln addrhon, &ach yearill percent of the net income of your. organization will be

. distributed among designated charities listed on Schedule A of your trust document, as

determined by your organization.. You have proposed amending. your trust to provide
that yau will distribute lll percent. Finally, your organization may make distributions of
net income and of principal to such of the designated charities as your orgamzatlon may
- determins.

in L in statement 2 of Fom 990, you indicate that you had a total of Sl In .

_ ‘capital gain distribution, interest income and ordinary dividend income. You reported in
statement4ofFonn990ﬂtatofﬁwe$-ﬁlatyougavetovaﬂousorgamzaﬂons you
. donated_toiheprimarymamy

You submitied information from the primary chartty that it had income of s g o




In statement 6 of Form 990 you state that you granted'

. ashortterm- unsecured demand note at - percent lnterest in the amount of
= $— , . , .

ln summary, your organizatron has been funded and operatlonal .You have
- actualty made at least one grant to.the primary chanty

o Sechon 1 509(a)-4(' )(3)(rli)(a) of the Regulations provides that a supporting
" . organization.coming under. the “operated in connection with” status make payments of .
. substantislly-all of its Income to or. for the use of one or. more publicly supported .
' organizations, and the amount of stipport received by one or more of such publicly
supported organizations is sufficient to assure the attentiveness of such organizations to
the operations of the supporting organizations. . In addition, a substantial amount of the

i .. total support of the supporting organization must go. o those publicly supported -

- organizations that meet the attentiveness requirement of this subdivision with.respect to

_such supporting organization. . Except as provided in (b) of this subdivision, the amount

-+ of support received by a publicly supported organization must represent a sufﬁorent part
" of the orgamzatron s fotal support $0 as to assure such attenﬁveness :

. You méet the ﬁrst part orf the attentweness test because your trust provrdes that
- you are required to pay all of your. net income to publicly supported organizations. .
.. However, yeu fail to qualify for public charity status under section 509(a)(3) because
- you.do-not meet the second part of the test as enunciated in section 1 509(a)-
4(1)‘3%;““3) of the regulations. . The Foundation represents that it had income of

in . The _of income you contributed in Il represents about I
‘percent of the Foundation's income. The amount of support that you provide to the

. Foundation is far short of the amount necessary to gain its attentiveness to your
) operahons !

’ CONTROL AND ORGANIZATIONAL TESTS:

' Ea_crs '
_ ' Disqualrﬂed persons (DPs) ‘withiri the meaning of section 4946 of the Code
exercise control over your organization in a-number of different ways. Consider the .
followmg items regardlng your trust document:

Arhola222 of the Trust document provides that if the Board. makes no




L dlrectlons to, the 'l'rustae as to distributions to the designated chanties, the Trustee’
. shaH make such dis’mbuhons as in his sole and absolute discretion shall determine.”

Arhcle 24, pmwdes that in the event the Trustee determines, in Trustee’s sole

. _mmggm n, that the Trust fund is too small to economically administer,
.. then, In such event, the Trustee shall distribute the Trust Fund in its entirety outright and

free of trust to such organization or organizations as described in Section 170(c)(2) of

" the Code as the Trustee, in Trustee s total and complete discretion, shall determine,

Asticle It} of your articles .of organization establish two members of the Board as

. consisting of family members of the substantial contributors, who are DPs.. One Board
* member is appointed by the primary charity. . The other. iwo members are initially named
. In Article 3.1.3., but when a vacancy shall occur with respect to these two named

. members the vacancy is filled by majority vote of the remaining Board.

Fmally the initial Board of Directors Includes |G -~
who as substantial contributors, are disquali rsons. under section

"+ 4948(a)(1)XA)of the Code. . Also included is , brother to the attomey
who prepared your Form 1923. Appiication for Exempton under section 501(cX3). -

L-AW

: Sectnon 509(a)(3)(C) in eﬁect. prowdee that public charity status under.section
509(a)(3) s precluded for an organization that is controlled directly or indirectly by one

.. or.more disqualified persons (as defined In seclion 4946) other than foundation
hy { mamers and other than one or more organizations described in paragraph (1) -and (2).

Sectlon 1 509(3)-40)(1) of the regulations provides:

That lf a person who is a disqualified person with respect to a supportmg

. organization, such as a substantial contributor. to the supporting organization, is
-appointed or designated as a foundation manager of the supporting organization by a

publicly supported beneficiary organization to serve as the representative of such
publicly supported organization, then for. purposes of this paragraph, such person will be

.. regardedasa disqualified person rather than as a representative of the publicly

supporhed otganization

T _An organization will be eonsidered “controlled,” for purposes of section 509(a)(3),
If the disqualified persons, by aggregating thei votes or positions of authority,
may require such organization to perform any act which significantly affects its
operations or may
prevent such organizahon from performmg such act. This includes, butis not
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L Ilmited fo, the right 6f a substantial oontnbutor or his spouse to designate

- annually the recipients; from among the publicly-supported: organizations of the:

T .income attnbutable to his oontnbuﬂonto the supporting organization. -

.Thus ff the goveming body ofa foundation is composed of five tustees none of
whom has veto power over the actions of the foundation, and no more than two
trustegs. are at any time disqualified persons, such foundation will not be

AR ‘considered controlled, directly or.indirectly, by one or more. disqualified personé .

"~ by reason of this fact alone. However, all pertinent facts and circumstances
» . intiuding the nature, diversity, and income, yield of an organization’s holdings, the
. length of time particular stocks, securities, or other assets are retained, and its
_manner of exercising its voting right with respect to stocks in-which membeérs of
. the-goveming body also have some interest, will be taken into. consideration in
.7 .. determining whether a d|squa|iﬂed person does infact lndirecﬁy control an
oo orgamzahon e

T ' Secuon 1 509(3)—4(d)(4)(|) ef the mgulahons provides In part that an orgamzatlon .
T aper&ed in connection with® must demgnatelhe “specified” supported organizations.by

-"'name.. A-supporting organmaﬂon which has ohe or more “specified” organizations .

. designated by name in its articles will not be.considered as failing the test of being- ‘
" organized for the banefit of “specified” organizations solely because its articiés . . .(a) -
", "Permnit & publicly. supported organization which s designated by.class or. purpose, rather -
* '+ sthen biy:naine; to be substituted for the publicly supported organizatiori or. organizations .
~ Li-designated by.name in the articles; but only if such substitution Is conditioned-upon thie-
. ‘docusrence of an event which la beyond the control of the supporting organization, such
-7 ds loss of exemption, substantial failure or abandonmerit of operatiens, or dissolution of

‘ the publldy supporwd orgamzaﬁon or, orgamzaﬁons deslgnated in.the articles.

Rev. Rul 80-207 1980-2 C. B 193 held that for’ purposes of classification: as a
porhng organization undeér section:608(a)(3) of the Code, an employee ofa -
: n owned (over 35. percent) by a substantial contributor, a disqualified person,
will be cons:dered under the Indlrect control of a disqualified- person for purposes of the

" Rev. Rul 80-207 pmwdes the: followmg analysus

) ‘Because one of the organizahon & difectors is a disqualified person and neither
. the dlsqualrﬁed person ror any other director has a veto power over the .

organization’s actions, the organization is not directly controlled by a disqualified

" person under section 1.509{a)-4(j) of the regulations. However, in determining
* - whether an organization is indirectly controlied by one or more disqualified

Cenl pefsons one cmcumstance to be oonsndered is whether a disquallﬁed person is inz
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‘a posuhon to mﬂuence the decisions of members of the organizatlon s goveming
A bodywho are not themselves dnsqual:ﬂed persons

- Rev. Rul. 78-1 97, 1979-1 C.B. 204, holds that a newly created organmtxon dnd

not qualify for status as a supporting organization under section 509(a)(3); rather it was ‘

- classified as a private foundation. . The facts of the Ruling provide, In part, tht the
. ofganization will pay its future i income; until a specific dollar amount has-been paid, to-

- specified public charitiés coming undeér section 509(a)(1) or.(a)2) of the Code named in: ’

wsatﬁdeaoforganimﬁon After payment of a specific amourit to. specified public _
- "~ charifles, the organization will dissolve and distribute the remaining assets to-such
N ‘public charities that a contributor to the organization naimed in the organization’s articles

- = of orgamzaﬁon sclects.. Rev. Rul. 79-197 concludes that the subject organization, after
L . payment of the specific'amount, was net required by its articles of organization to

+ .guppart public charities that are designated by name.- Because the organization was -
A notomnlzed to support speclﬁed orgamzaﬁons it was nota supporting organizat:on

Coamyes

R Your Tmst document, under Arhcle lll estabnshes a "Board” consisting of five
* " persons, oneé of whom IS appointed by thie primary charity and two of whomrare

" memhers.of the family. Inaddition to the *Board”, the Trust document -
" - niames-a "Trustee” who is a substantial contributor and thus a disqualified person under -

- - section 4946(a)(1)(A) of the Code.. The “Trustee” is granted significant and substantia

SR auﬂwﬂty asto distnbutions and even as to, Trust administration.

Asmdbated inmafacts Atficle 2.2.2. of the Trust document provides that if the

L -’.Boan:l raakes no directions to the "Trustee” as to distributions to-designated charities,

. the Trusiee shall make such distributions as in his “sole and absolute duscrehon -ghall
.. determine.” In other words, by.not acting, the Board is aliowed to turn over control of .
" the’l'rusttohe"l‘mstee :Since the “Trustee” Is a DP, thisis a claarvlolaﬂon of the -
.-~ control prohibition under. section 1.509(a)4(f) of the regulations. The same problem
" appeare agalh in Article 2.2.3. Further examples of the control exercised by, the

o "rmstee'atﬂleexpenseofﬂmestsBoardarethepowerSQrantedmthe'Tmstee‘
L uhder Articles 2.6, 2.11, and 2.12 of the trust document. While the Board would appear. -

1o have the authority to override the Trustee with respect to the powers granted in

L -Article 2.6, suchpowandauﬂ\ontylsexerdsedonlysfmeBoard chooses 1o overide

& - the Trustes. The language of Article 2.6., providing that such. powers *may” be’

. exercised by the Boawd, suggwtsﬂ:atthepowers aaaprachealmatter willmosﬂybe ,
‘ exemsedbymeTmstee .

Assetforth in the facts, the Tmsteehasthe powerunderAmde 2.4 to determine,

o -fin theTmsteessoleandoompletedtscreﬁon matlfﬂ\eTmstlstoo small to
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. eoonommally, admmlster ‘the Trustee shall distnbute the Trust Fund iniits entirety
" outright and free of trust to such organization or organizations as described in'section
-~ 170{c)2) as the Trustee shall determine. The power of the Trustee in paragraph 2.4 is
a tlear. and unambiguous violation of the requirements imposed on stpporting
- organizations. There is no.proviso as to a Board direction, and the Trustee's discretion
. :.as to charitable recipients is not limited to the designated ‘charities. This is not only a
-Vvlolatlon of the control prohibition by disqualified persons as discussed in the preceding
_ paragraphs (See section 1.509(a)-4(jX1) of the regulations), but it is a clear. violation of
. the:organization test under sechon 1. 509(a)-4(d) of the regulations limiting.support to -
speciﬁed desngnated chanties ;

- *“This. kind and arnount of dlsorehon in the Trustee, a disqualified party, is exaclly the
: kmd of discretion the Service held was disqualifying in Rev. Rul. 79-197, supra. The

" .- facts of thet ruling indicate that a newly created organization will pay . its future income .
P qnﬁla specific amount has been paid to specified organizations that are named in its
-.articles of organization. After.the organization has paid out the specific amount to the

" supported organization, the supporting organization will dissolve and it will-distribute its

. assetstosuch charitable organizations that a contributor named in its articles selects.

- Rev.Rul. 78-197 holds that the organization is not required by its articles to be operated
", . to support organizations designated by name. This is precisely the case with your
. organization by virtue of Article 2.4.. You are not required by your articles to support

" - organizations designated by name at any time that the Trustee determines that the trust
' shall be telmlnated '

e A8 dlscussed the Trustee 's powers also violate the section 509(a)(3) organization
. ktest. In Quarria Charitable Fund v. U.S., 603 F.2d 1274 (7™ Cir. 1979) the trust

" .- document allowed the trustee to transfer the income to a charity. other than the

desxgnaisd charity when,; In the trustee’s discretion, the charitable uses shall become
| 'unnecessary, undesirable, impracticable or no Ionger adapted to the needs of the
.public. The court found that such language failed the organizational requirement.of
. section 1 509(a)-4(d)(4)(l)(a) of the regulations. . Just as discretion of the trustee was a
. grucial factor in the court's decision in the Quarrie case, the discretion of the Trustee in
- article 2.4 violates the organiza’donal test as to your organization.

. Section 1 509(a)-4(d)(4)(1)(a) of the regulations allow a change of support of
-, specified designated charities only under certaln situations and only when the trust -
" - -document contains specific language allowing for such discretion. Your Trust contains

- -nosmhianguage.v

. Retuming to the control twt. disqualified persons are in a position to. control the
 Baard, directly or indirectly, for several additional reasons. The initial Board of Directors
, ls conu'oned by disqualified persons Sirice two.of your trusees are DPsanda third,
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- % is the brother of the. lawyer who is ass:sbng you in thie application
- prooess 1(c)(3) exemption. This relationship puts him-in a position to be under the
isnmllar to the.situation described in Rev. Rul. 80-207, supra

. -. Under the facts three of the five members of tha Board are either disqualiﬁed persons
‘ or umler the influence of dlsquallﬁed persons.

Fmally. under the control test, there ls the addrbonal problem of selechng new
: membersofmeBoatd Under Article 3.1.3., one Board member Is appointed by the
. primary charity and two Board members oonslst of family members of the Nallasivan
* .. family.. The other two Board members are named in Article, 3.1.3. but when a vacancy
.. shalkoocur with respect to these two named members; the vacancy is filled by a
© malosity vote of the remaining Board. .Since the mmainlng Board consists of two DP .

- Board members, these DP members may either exartise majority control of the .
" . - gelection.of the vacant Board members (if they. hold a two to one majority) or they may

. exercise control by having a veto power. in that their two votes offset the-two. votes of the
- non-DPBoardmembers Section1 509(a)-4(1)(1)oﬂhe regulahons sypra.

A further mdlceﬁon that you are controlled by your donors is that a substantial

e nnuntofyourassetsaretledumnmsemfedbaﬂsbyomdom

: Aoooming!y "your organﬁon is controlled by disqualified persons within. the
- - . meaning of section 509(a)(3)(C) of the Code and fails the section 509(a)(3)
.- + .omganization fest. '

. “In summary your organlzatlon fails to qualify under section 509(a)(3) of the Code
* in that It falis to quallfy under the “atientiveness test”, the organizational. test, and the
contml iaest. _

= in summary, you do not qualify for tax exemphon as an organization described i in

~ gection 501(c)3) of the Code. Nor, separately, are you.excluded from pnvate :

- foundation status under sechon 509(a)(3) of the Code. You must file federal income tax ,
retums.

Conbibuhons to you are not deductnble under section 170 of the Code.

" You have the right to protest this. rulmg if you believe it is incorrect. . To protest, you
should submit a statement of your views to this office, with. a full explanation of your
reasoning. This statement, signed by one of your officers, must be submitted within 30
days from the date of this letter. You also have arighttoa -conference in this office after
ymrstatement is subrnitted. You must request the conference, if you want one, whien
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| you ﬁle your protest statement. If you, dre to be represented by someone who is notone .

. of your officers, that person will need to file a proper power. of attomey and otherwise
'qualify under our Conference and Practices Requirements.

Ifyou do not protest this ruling in a tlmety manner; it will. be considered by the

o Intemal Revenue Service as a failure to exhaust available administrative remedies. .

.. "Section 7428(b)(2) of the Code provides, in part, that a declaratory judgement or decree -
" under this section shall not be issued In any proceeding unless the Tax Court, the
‘United States Court of Federal Claims, or the District Court of the United States for the
District of Calumbia determines that the organization involved has exhausted .
admlnlstrauve remedres avaﬂable to it within the intemal Revenue Setrvice.

R Ifwe do not hear. from you wrthm 30 days, this ruling- will become final and a copy
~ will be forwarded to the Ohio Tax Exempt and Government Entities (TE/GE) office.
Thereafter, any questions about your federal income tax status should be directed to

- that office, éither by.calling 877-828-5500 (a toll free number) or sending

"+ corespondence to: Intemal Revenue Service, TE/GE Customer Service, P-0. Box
2608, Clacinnati, OH 45201. The appropriate State Officials will be notified of this
. -action in aécordarice with Code sactlon- 61 04(0)

L When sendlng addiﬁonal letters to us with respect fo this case, you wﬂl expedite
, therr reeelpt by using the: follovvlng address

" Intemal Revenue Servlce -

111, Constitution Ave, N.\W.
Washlngton, D .C.. 20224

: I you have any queshons. please contact the person whose name and telephone
. numher are shown in the headmg of this. letter.

Sincerely,
~ (signec) NN
I

. Manager, Exempt Organizations

Technical Group 4-




